



Development Planning Consultant Agreement
THIS AGREEMENT IS MADE BETWEEN:

The ‘Commissioner’: 
The Highland Council 
Of Address:


The ‘Consultant’:


Of Address:


WHEREAS

A. The Consultant agrees to undertake a ‘Project’ (the XXX Development Planning Project) as described in the project proposal (the ‘Proposal’) forming part of this Agreement and the Commissioner agrees to engage the Consultant to undertake the Project on the terms of this Agreement.


IT IS AGREED AS FOLLOWS:

1) The Project
a) The Consultant undertakes in return for payment in terms of Clause 2 to complete a Development Plan set out in terms of the attached Proposal and according to the project schedule (the ‘Schedule’).

b) The Proposal may be changed by either the Consultant or the Commissioner only by mutual agreement confirmed in writing.

2) Duration


a) The Project will start on the Commencement Date and be completed by the Termination Date stated in the Schedule forming part of this Agreement.

3) Funding

a) It is acknowledged that the Project has been funded by the Commissioner with the assistance of the following bodies: the Highland LEADER Programme 2007-2013.
4) Fees etc.
a) The Commissioner agrees to pay the Consultant fees for the Project totaling £XXX payable on receipt from the Consultant of invoices as per agreed payment schedule for key stages as stated in the Schedule.
b) The above fees shall include all expenses borne by the Consultant in connection with the Project and the completion of the Work.  However, the Commissioner will be responsible for paying the Consultant for any reasonable added fees, payments, or costs which are caused as a direct result of amendments to the Brief or other conditions or requirements requested by the Commissioner or Commissions Manager or their sub-contractors.  The value of these added fees, payments or costs will be agreed in advance.  A contingency has been allowed for any unforeseen site conditions.


c) The above fees (and any expenses reimbursed under Clause 6) shall be exclusive of Value Added Tax.

d) If the Work cannot be delivered by reason of a delay to the Project outside the Consultants control, the Commissioner will nonetheless make the final payment under Clause 1a of the Agreement in full and will, if requested by the Consultant, arrange for rescheduling of completion of the Work at its cost.
5) Consultation

The Consultant agrees to consult with those bodies/organisations/persons referred to in the Proposal to the extent and manner stated in the Schedule.

6) Assistance

The Commissioner agrees to provide the following assistance to the Consultant in the Project:

a) The liaison services of The Highland Council.


7) Skill, Care and Diligence
a)   The Consultant undertakes to provide the Commissioner with an address at which they can be contacted for said 12 month period.


b)
If the Consultant considers the need to use sub-contractors, such sub-contractors shall not be engaged without the prior approval of the Commissioner or Commissions Manager.  The Consultant shall be responsible for overseeing the quality of work carried out by such sub-contractor.
8) Other Obligations of Consultant 
a) The Consultant agrees to supervise at all times any volunteers working with the Consultant during the Project Period.


b) The Consultant will meet all deadlines mutually agreed with the aforementioned Steering Group.

c) Where unsupervised work with children is proposed the Consultant will have full police disclosure and a copy will be provided prior to the commencement of that work.
9) Ownership of Work


The ownership of the Work shall remain with the Commissioner upon completion of the Work and upon payment of all fees due to the Consultant.  

10) Copyright and Reproduction Rights

a) The work shall be original and unique to this area and shall not be recreated.  Copyright in any work created by the Consultant during the Project (including archival material) shall remain with the Consultant.


b) The Consultant grants to the Commissioner the right to reproduce any work created by the Consultant during the Project as necessary by photography, lithography, digital image or video for publicity or promotional purposes connected with the Project and the Commissioner, but not otherwise.  Any other reproduction will require the Consultant prior agreement in writing.
11) Moral Rights

a) The Consultant asserts his/her right to be identified as the creator of any work created by the Consultant during the Project whenever such work, or and permitted reproductions, are exhibited or published.


b) The Commissioner will not intentionally alter, destroy, mutilate or distort any such work, or knowingly permit others to do so, without the Consultants permission in writing.

12) Promotion and Publicity

a) Promotion and publicity for the Project and the Work shall be the responsibility of the Commissioner in consultation with the Consultant.


b) The Consultant shall assist in the promotion of the Project and the Work in the manner and to the extent indicated in the Schedule.

13) Archive

a) The Commissioner may establish and maintain an archival record of the Work containing originals or in facsimile workshop material and documentation record of its development.


b) The Consultant shall have access to the archival record at all reasonable times.


c) The Commissioner will properly maintain the archive and will return all archive material to the Consultant if the archive is disassembled.

14) Taxation

The Consultant is not an employee of the Commissioner and is therefore responsible for paying all tax arising on the fees or other payments made under this Agreement and for the payment of all National Insurance and other similar payments.

15) Insurance

a) The Consultant shall be responsible for insuring the Consultants equipment and materials against damage or loss by the usual risks in the course of work.


b) The Consultant will bear any risk of loss or damage to the Work (whether in completed or uncompleted state) in the course of creation, wherever situated, until the Work is completed and accepted by the Commissioner, as set out in the Brief and agreed Schedule.  The Consultant will be responsible for taking out appropriate insurance to cover against such risk.  

c) At the moment the Work is finally completed and approved by the Commissioner and/or collected/delivered by/to the Commissioner, the Commissioner will be responsible for appropriate public liability insurance against loss or damage arising from claims made as a result of operations connected with this time unless such loss or damage arises as a result of negligence on the part of the Consultant.

16) Force Majeure

The Project shall be extended (and neither party shall be regarded as in breach of their respective obligations under this Agreement) to cover delays caused by strikes, non-availability of materials, weather, injury or illness or other causes outside the reasonable control of either party.

17) Termination

a) The Commissioner may terminate this Agreement at any time during the Project Period and prior to the Termination Date by giving notice in writing to the Consultant if the Consultant fails to comply with his/her obligations under this Agreement provided at least 14 days prior notice has been given by the Commissioner of such failure and the Consultant has failed to rectify the failure to the satisfaction of the Commissioner in that time.  In that event the Commissioner may demand the repayment by the Consultant of all or part of the fees paid up until the date of early termination.


b) The Consultant may terminate this Agreement by notice in writing if the Commissioner fails to comply with any obligation under the Agreement provided at least 14 days prior notice has been given by the Consultant and the Commissioner has failed to rectify the failure in that time.  In this event the Consultant shall be entitled to be paid all fees due up to date of termination.


c) If this Agreement is terminated the Consultant shall retain copyright in any work created by the Consultant during the Project, whether or not finished.


d) If the Commission is terminated the Consultant will retain all rights of ownership and copyright in the part-completed work and may complete and exhibit the Work.


e) The Commission will be terminated automatically upon the death of the Consultant, in which event the Consultants estate may retain or receive all payments due at the date of death. 

18) Disputes

Any dispute (other than over legal interpretation of this Agreement) shall be referred at the request of either party to an independent expert agreed by both parties (or if the parties cannot reach agreement, chosen by The Highland Council).

19) General
a)   The Consultant shall have no liability or responsibility for the acts or omissions of site-contractors or employees of the Commissioner.

b)   This Agreement is personal to the Consultant who may not assign any part of his/her obligations without the Commissioner’s permission.

c)   This Agreement is binding upon the parties, their successors and assignees.

20) Governing Law

This Agreement shall be governed by Scots law.

21) Notices 

Any notice to be given under this Agreement may be made by hand delivery or by first class post to the parties at the addresses given above or such other addresses as may be notified by either party to the other in writing.  Any notice delivered by post shall be deemed to be delivered on the third day following posting without proof of actual receipt.

Appendix 1
THE SCHEDULE FORMING PART OF THIS AGREEMENT

1) The Schedule

a) The Schedule will outline key dates and the payment schedule to the Consultant.

b) The Schedule may be changed by either the Consultant or the Commissioner only by mutual agreement confirmed in writing

2) Duration (Clause 2)
The commission will begin on XXX and terminate on XXX, except in the case of Force Majeure or extension of the project dates by mutual agreement confirmed in writing.
3) Key Payment Schedule (Clause 4b)
The Consultant fee of £XXX, as in the Agreement, will be paid to the Consultant in installments as described below:
Stage 1: On fulfilling completion of 50% of the works as agreed by the Commissioner.  (£XXX)
Stage 2: On completion of the work as agreed by the Commissioner.  (£XXX)
4) Consultation (Clause 5)

In carrying out this commission the Consultant shall consult or liaise with the following individuals and organisations as appropriate:

· XXX, Ward Manager as the representative of the Commissioner

· XXX as LEADER Development Officer 
· Any other local groups relevant to the project

5) Assistance by Consultant in Promotion (Clause 14b)
To be agreed between the Commissioner and the Consultant. 
Signed by_______________________________ (the Consultant) Date:________________

Name (Print) __________________ ____________

Signed by _______________________________ (for the Commissioner) 
Date:__________

Name (Print)  _____________________________
Position: _________________________
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